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 NOTICE OF DECISION OF CABINET MEMBER 

Pursuant Section 15(4) of the Local Government Act 2000, as amended by section 63 of the Local Government and Public 
Involvement in Health Act 2007, the senior executive member may discharge any of the functions that are the responsibility of the 
Cabinet or may arrange for them to be discharged by another member of the Cabinet or Officer.  On 1st December 2010, the 
Council adopted the Strong Leader Model for Corporate Governance 2011 as required under Part 3 of The Local Government and 
Public Involvement in Health Act 2007 (The 2007 Act). 

In accordance with the authority delegated to me, I have made the following decision: 

Subject Decision Reason for decision Date for Decision to 
be taken 

Application to Divert a 
Public Footpath pursuant 
to s257 Town and 
Country Planning Act 
1990 at Wyre Mill 
Cottage, Wolverley 

To make and (if unopposed) to 
confirm the Wyre Forest District 
Council (Public Footpath No 635 
(C) (Part) (Wolverley and Cookley)
Diversion Order 2022 in the form
attached SUBJECT TO:

a. any minor amendments
that may be required to the
Order or the Order Map;

b. the agreement of
Worcestershire County
Council with regards to the
reasonable surfacing and
connectivity works that it
shall require to be carried
out by the Applicant prior to
the confirmation of the
Order (the “WCC Works”);
and

c. any planning consents or
other third party consent,

s257 of the Town and Country 
Planning Act 1990 gives Wyre 
Forest District Council the 
discretionary power to divert a 
public footpath where it is 
satisfied that it is necessary to 
enable development to be 
carried out in accordance with 
a planning permission.    

Footpath No 635 (C) (Part) 
(Wolverley and Cookley) runs 
through Wyre Mill Cottage, 
Wolverley.  The applicant 
wishes to erect a fence which 
crosses the line of the Public 
Footpath No 635 (C) (Part) 
(Wolverley and Cookley).   The 
erection of a fence amounts, 
under the General Permitted 
Development Order as a 
development with a planning 
permission and the 
development has not yet 
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licences or agreements 
required to carry out the 
WCC Works to be obtained 
prior to starting the WCC 
Works and the WCC Works 
are to be carried out in 
accordance with them. 

commenced and so satisfies 
the criteria of s257. 
 
Although objections have been 
received, having reviewed 
disadvantages and losses to 
the public that were raised in 
the objections, on balance, it 
has been decided they are not 
of such significance or 
seriousness that the Council 
should refuse to make the 
Order. 
 

 

I confirm that the appropriate statutory officer consultation has taken place with regard to this decision. 
 
 
Dated:   25th July 2022 
 

Signed:  
 
Councillor Helen Dyke, Leader: 
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To:   The Leader of the Council and Cabinet Member for Economic 
Regeneration, Planning and Localism, Councillor Helen Dyke. 

 
From:  Head of Economic Development & Regeneration - North Worcs, Ostap 

Paparega.  
 
Date  21 July 2022 
 
 
Application to Divert a Public Footpath pursuant to s257 Town and Country 
Planning Act 1990 at Wyre Mill Cottage, Wolverley 
 

Open with Annexes D, E, G, H and I; please note that Annexes A, B, C and F are 

exempt from disclosure as they contain personal information. 

 
1. PURPOSE  

 
a. To consider an application made to Wyre Forest District Council (“the 

Council”) by the applicant named in Annex A (“the Applicant”) to divert part of 
Public Footpath Number 635(C), at Wyre Mill Cottage, Wolverley, in 
accordance with the application dated 24 March 2022 set out at Annex A.   
 

b. The current route of the Public Footpath Number 635(C) is shown by a solid 
black line between the points A and C (“the Current Footpath”).  The 
proposed diverted route is shown a dotted navy blue line between the points A 
and B (“the Proposed Footpath”).  The proposed diversion set out in the 
application at Annex A was informally consulted on 6 August 2021.   
 

c. Please note that Annex A is a variation to an earlier application adjusted by the 
Applicant following the initial objections received.  The previous proposal was 
sent out for informal consultation on 17 November 2020 and a copy of the 
original application and supporting papers is set out at Annex B. 
 

d. Table 3 of Section 4 of the Wyre Forest District Council’s Constitution delegates 
the decision to make orders relating to public rights of way to Officers subject to 
consultation with Ward Members.  If a Ward Member objects then the Officer 
must consult the Cabinet before the decision is made whether or not to grant 
the Order. 
 

e. The application site falls within the Wyre Forest Rural Ward and all three 
current Ward Members have objected to the making of the Order.  Additional 
objections have also been received from Worcestershire County Council and 
Wolverley and Cookley Parish Council.  The objections are set out at Annex C. 
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2. RECOMMENDATION 
 
Recommend to make and (if unopposed) to confirm the Wyre Forest District 
Council (Public Footpath No 635 (C) (Part) (Wolverley and Cookley) Diversion 
Order 2022 in the form attached at Annex D SUBJECT TO:  
 

a. any minor amendments that may be required to the Order or the Order Map; 
 

b. the agreement of Worcestershire County Council with regards to the 
reasonable surfacing and connectivity works that it shall require to be carried 
out by the Applicant prior to the confirmation of the Order (the “WCC Works”); 
and 
 

c. any planning consents or other third party consent, licences or agreements 
required to carry out the WCC Works to be obtained prior to starting the WCC 
Works and the WCC Works are to be carried out in accordance with them. 

 

3. BACKGROUND 
 
a. The Council has a discretionary power under s257 Town Country Planning Act 

1990 (“TCPA 90”) to divert a public footpath where it is satisfied that it is 
necessary to enable development to be carried out in accordance with a 
planning permission (the full wording of s257 TCPA 90 is set out at Annex E).   
In deciding whether to make an Order the Council is exercising a power, not a 
duty.   

 
b. A “planning permission” includes General Permitted Development Rights and 

the Applicant has provided a copy of an Appeal Decision (a copy of which is 
attached at Annex F) which appends a Lawful Development Certificate for the 
proposed development.  The commentary attached to the Appeal Decision at 
paragraph 19 states that:  “As the proposed fence would be below 2 metres in 
height, the fence would be development permitted by Article 3 (1) of the 
GDPO”.  Therefore, for the avoidance of doubt, it is the proposal to erect a 
fence over the public footpath which constitutes the “planning permission” 
trigger for s257 TCPA 90 (and not the siting of the caravan or the beehives).   

 

Please note that the Applicant has stated in his application that the fence will be 
2 metres in height.  Please note that notwithstanding the Law Development 
Certificate referring to “below 2 metres in height”, Schedule 2, Part 2 of Class A 
of the GPDO does refer to the limitation on development as a fence exceeding 
2 metres so this Applicant’s fence would still satisfy this criterion. 

 

c. Paragraph 7.11 of the Rights of Way Circular (1/09) (at Annex G) provides:   
 

“The grant of planning permission does not entitle developers to obstruct a 
public right of way. It cannot be assumed that because planning permission has  
been granted that an order under section 247 or 257 of the 1990 Act, for the 
diversion or extinguishment of the right of way, will invariably be made or 
confirmed. […]” 
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d. The first part of paragraph 7.15 of the Rights of Way Circular (1/09) (at Annex 

G) provides: 
 

“The local planning authority should not question the merits of planning 
permission when considering whether to make or confirm an order, but nor 
should they make an order purely on the grounds that planning permission has 
been granted. That planning permission has been granted does not mean that 
the public right of way will therefore automatically be diverted or stopped up. 
Having granted planning permission for a development affecting a right of way 
however, an authority must have good reasons to justify a decision either not to 
make or not to confirm an order.”  

 
e. As noted above, planning permission has been granted for the purposes of 

s257 TCPA 90 and the Applicant has advised that it is necessary to divert the 
Current Footpath to enable the development in the location chosen by the 
Applicant, shown in his application at Annex A, to be carried out in accordance 
with that permission because: 

 
"The location needs to be on level ground, 8m from the watercourse and away 
from the flood defence barrier and accessible from the rest of the garden." 
 
"It also needs to be in an area consistently above the flood levels." 
 
"At present the hives are on the house lawns this can only be a temporary 
measures as it prevents the Environment Agency and ourselves maintaining 
the lawns, the hives are also a hazard to our dogs as they bees become more 
active in the summer. The hives need to be moved as soon as possible onto 
the other side of the fence into the wildflower meadow that has been planted. 
 
The fence is necessary to ensure the security of the hives." 

 
f. In addition to the Applicant’s comments on necessity, the Council should 

consider the case law when considering the full meaning of “necessary”.  The 
legal principles of necessity were addressed in the case of Network Rail 
Infrastructure Limited, R (on application of) v The Secretary of State for the 
Environment, Food and Rural Affairs [2017] EWHC 2259 (“the Eden DC 
Case”).  A copy of the case is set out at Annex H. 
 
The Eden DC Case split the word necessary into two parts the “Necessity Test” 
and the “Merits Test” following the principles set out in the Court of Appeal 
decision in Vasiliou v Secretary of State for Transport (1991) 61 P&CR 507.  
The relevant provisions for the current application can be summarised as 
follows: 

 
Necessity Test:   

 
i. The Council cannot make the Order unless it is satisfied that a planning 

permission exists for the development and that it necessary to authorise 
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the diversion of the public right of way to enable the development to take 
place. 
 

ii. Necessity should be interpreted in accordance with the plans and 
conditions of a planning permission which allow the development to be 
carried out and is the Order needed for that purpose. 
 

iii. The word “necessary” does not mean “essential” or “indispensable” but 
instead means “required for the circumstances of the case”. 

 
Merits Test: 
 
i. The Council has the discretion to make the Order and therefore may 

refuse to do so. 
 

ii. In exercising the Council’s discretion, the Council should take into account 
the significant disadvantages or losses flowing directly from the diversion 
order made which have been raised for the public generally.  The Council 
should also take into account any benefits that the public may receive, the 
planning benefits of, and the degree of importance attaching to, the 
development.  The Council must balance these aspects and decide 
whether any of the disadvantages or losses to the public generally are of 
such significance or seriousness that they should refuse to make the 
Order.   

 

iii. The Council should not re-open the merits of the grant of the planning 
permission (albeit please note that planning permission granted by the 
GDPO was not directly addressed in the Eden DC Case). 

 
g. Therefore, even where a case of necessity is claimed by the Applicant, the 

Council still has the discretion whether or not to make the Order.  However, 
there must be good reasons for deciding that an Order should not be made.  
The Council should consider the following: 

 

i. The second part of paragraph 7.15 of the Rights of Way Circular (1/09) 
which provides: 
 
“The disadvantages or loss likely to arise as a result of the stopping up or 
diversion of the way to members of the public generally or to persons 
whose properties adjoin or are near the existing highway should be 
weighed against the advantages of the proposed order.” 
 

ii. The comments on necessity and merits from the Eden DC Case set out in 
paragraph 3 f. above. 
 

iii. The objections set out in Annex C and, in particular, to make a decision 
whether, on balance to the advantages sought by the Applicant, that the 
disadvantages and losses to the members of the public are of such 
significance or seriousness that the Council should refuse the Order.   
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iv. The Council should note that as the planning permission was “granted” 
without the need for a planning application made to the Local Planning 
Authority, this application can be distinguished from the Eden DC Case.  
This is because:  

 

1. as referred to above, the Eden DC Case provided that necessity 
should be interpreted in accordance with the land and conditions of 
the planning permission.  In this case, there are no “plans” just a 
right for the Applicant to carry out the permitted works within the red 
line boundary of the Lawful Development Certificate.  The Lawful 
Development Certificate does not specify where the fence should be 
located; 
 

2. the potential consequences that the effect of development might 
have on a public right of way has not been taken into account by the 
Local Planning Authority.  Although the Circular states that the 
Council must not question the merits of the planning permission, this 
application is the first time that the Council has had an opportunity to 
review the effects of the Applicant’s proposal on the public right of 
way; and 
 

3. this application is the first opportunity that third parties have had to 
make objections to the proposed diversion and the effects of the 
Applicant’s proposal on the public right of way.  If a planning 
application had been made for planning permission, then under 
article 15 of the Town and Country Planning (Development 
Management Procedure) (England) Order 2015 a development 
affecting a public right of way must be advertised in a local 
newspaper and by posting a site notice. 

 
h. If the decision is made to make the Order and then objections are made once 

notice has been given (and before the Order is Confirmed) and not 
subsequently withdrawn, the decision to confirm may be tested at an inquiry, 
hearing or by written representations to the Secretary of State for Environment, 
Food and Rural Affairs (Defra) (by reference to the Planning Inspectorate).  The 
Council do not have the power to Confirm the Order whilst there is still an 
outstanding objection. 
 

i. The Current Footpath and the Proposed Footpath are shown on the application 
plan at Annex A.  Worcestershire County Council have indicated that if the 
Council proceed with the Order (notwithstanding the initial objection lodged by 
Worcestershire County Council) that they will require some additional works 
being carried out to the Proposed Footpath, including but not limited to the 
junction of the Property Footpath with the current Footpath network.  Therefore, 
any decision to proceed with the proposed Order will be subject to confirmation 
that Worcestershire County Council have agreed the WCC Works with the 
Applicant.  
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j. Please note that the Proposed Footpath crosses land in third party ownership.  
TG Builders Merchants Limited, the registered owner, have consented to the 
diversion. 

 

4. FINANCIAL IMPLICATIONS 
 

a. The Applicant pays the legal costs and advertisement costs incurred by the 
Council in the processing and making of the Order.   
 

b. If the Council refuses to make an Order without good reasons it is liable to 
judicial review. 

 

c. If an Order is made and opposed its confirmation will be determined by the 
Secretary of State by reference to the Planning Inspectorate. The cost of any 
consequential public inquiry or hearing would be borne by the Council. It is 
possible that the Inspectorate might chose written representations to determine 
the case. 

 

d. If the Order is made and confirmed, the Council will not be financially 
responsible for the maintenance of the right of way in the future, the Proposed 
Footpath will following the confirmation of the Order become a Public Footpath 
which is maintained by Worcester County Council.   

 

e. Any potential costs arising from the diversion order will be met from the general 
risk reserve. 

 
5. SECTION 151 OFFICER’S COMMENTS 

 
a. The s151 Officer has reviewed this report and has noted the potential financial 

implications. 
 

6. LEGAL AND POLICY IMPLICATIONS 
 

a. The Council, under s257 TCPA 90, has discretionary powers by order to divert 
footpaths if it is satisfied that it is necessary to do so in order to enable 
development to be carried out in accordance with planning permission.  
 

b. s257 TCPA 90 should only be used where the development affecting the 
Current Footpath has not already been carried out.  If a decision is made to 
grant the Order, then an inspection of the Current Footpath will be made prior 
to the making of the Order.  

 

c. The Council should therefore consider if the proposal meets the requirements 
of the legislation. It should also consider all of the other relevant legislation, 
supplementary guidance and policy. 

 
d. Once an Order is made, the Council does not have the authority to confirm it 

where it is opposed.  In the event that objections cannot be resolved, the Order 
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must be submitted to the Secretary of State for a decision on whether or not it 
should be confirmed.  
 

e. If the Order process is abandoned, there is no right of appeal for the Applicant 
under the TCPA 90.   However, a decision not to proceed could trigger a 
judicial review challenge against Wyre Forest District Council. 
 

7. CONCLUSION 
 

a. Options for the Council to consider: 
 

i. The Council may decide to refuse the application. 
 

ii. The Council may decide to make an Order under s257 TCPA 90 to divert 
the Public Footpath as applied for. 

 
b. Having reviewed the case law, the papers and objections in the case, the 

Officer is recommending that the Council proceeds with the grant of the Order.  
This is on the following basis: 

 
i. the development has not been started (and this will be checked again 

following the agreement of the WCC Works) and therefore this 
requirement of s257 TCPA 90 has been satisfied;  
 

ii. on the Necessity Test, the planning permission does not have any plans 
attached to it other than the redline of the land identified in the Lawful 
Development Certificate as the land within land at Wyre Mill Cottage, Mill 
Lane, Wolverley (the “Redline”).  The Applicant has permitted rights to 
erect the fence within the Redline.  As confirmed by the Planning 
Inspectorate in Annex F, the erection of the fence is development.  
Therefore, on a strict interpretation of s257 TCPA 90 and the Eden DC 
Case “tests” and as the Applicant is permitted to dictate the location of the 
fence, the application to divert the Current Footpath is necessary to 
enable the development to take place in accordance with the planning 
permission.  In addition, the Eden DC Case also stated that necessary 
meant “required in the circumstances of the case”.  The circumstances of 
this application is that the planning permission is a statutory right to 
planning permission and location of the fence does not need to be 
approved by the Local Planning Authority.  It should be noted, however, 
that the facts of the Eden DC Case are not identical but, as there are no 
cases testing the application of the necessity test to a planning permission 
granted by way of the GDPO, the Officer has erred on the side of caution 
in making its recommendation that the necessity test has been satisfied; 
and 
 

iii. on the Merits Test, the Officer has noted the objections set out in Annex 
C but considers that in the light of: 

 

1. the alternative route available to walkers in the area (either travelling 
along the footway on Wolverley Road to Footpaths 636(B) and 



FORM 3 
 

 

634(C) or travelling along the footways at Wolverley Road, Franche 
Road, Mill Lane and Footpaths 630 (C) and 633(C) – please see 
Annex I) providing the public with reasonable alternative access in 
the event of flooding; and  
 

2. the effect that flooding has on the Current Footpath as well as the 
Proposed Footpath – albeit acknowledging that the Proposed 
Footpath is at a lower level and therefore more liable to flood – the 
Officer considers that Proposed Footpath will only be affected for a 
short period of each year,  

 
that although such disadvantages or losses to the public generally raised 
in the objections are actual disadvantages and losses to be considered by 
the Council they are not of such significance or seriousness that the 
Council should refuse to make the Order. 

 

8. RISK MANAGEMENT 
 
There are no risk management issues arising from this report. 

 

9. EQUALITY IMPACT NEEDS ASSESSMENT 
 
Any footpath diverted need to be of a minimum width to satisfy Worcestershire 
County Council’s Equalities Act compliance; this application complies with 
these requirements and therefore a further assessment is not required. 

 

10. CONSULTEES 
 

a. Councillor H Dyke 
b. Councillor M J Hart 
c. Councillor I Hardiman 
d. Councillor L Jones 
e. Worcestershire County Council 
f. Parish Clerk Wolverley and Cookley 
g. Byways & Bridleways Trust 
h. Auto Cycle Union 
i. British Horse Society 
j. Cyclists’ Touring Club (Cycling UK) 
k. Open Spaces Society 
l. Worcestershire Area Ramblers 
m. British Driving Society 
n. Western Power Distribution 
o. British Telecom plc 
p. Western Power Distribution (West Midlands) Plc 
q. National Grid 
r. Severn Trent Water Ltd 

 
11. BACKGROUND PAPERS 

 
a. s257 TCPA 90 and the TCPA 90 generally. 
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b. Rights of Way Circular 1/09 version 2 October 2009 (with particular reference to 

section 7). 
 

c. Network Rail Infrastructure Limited, R (on application of) v The Secretary of 
State for the Environment, Food and Rural Affairs [2017] EWHC 2259.  



Ordnance Survey © Crown Copyright 2020. All Rights Reserved.

Licence number 100022432
Plotted Scale - 1:750. Paper Size - A4

SO8286 7885
SO8287 7879

SO8285 7879

B

24.03.2022



 

H:\CRogers\Divert a Public Footpath\Open Annex D - Drafts257Order.docx 

DATED                                                                                2022 
 
 
 
 

PUBLIC PATH DIVERSION ORDER 

TOWN AND COUNTRY PLANNING ACT 1990, SECTION 257 

 

WYRE FOREST DISTRICT COUNCIL 

 

 

WYRE FOREST DISTRICT COUNCIL (PUBLIC  

FOOTPATH NO 635 (PART) (FORMERLY FOOTPATH 69)  

(IN THE PARISH OF WOLVERLEY AND COOKLEY)  

DIVERSION ORDER 2022 

 

 

 

 

 
  

  

WYRE FOREST DISTRICT COUNCIL hereby  } 

confirms the within written Order without  } 

modification in exercise of its powers in that behalf  } 

this                       day of                                  2022 } 

  

    Authorised Signatory   
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PUBLIC PATH DIVERSION ORDER 
TOWN AND COUNTRY PLANNING ACT 1990 SECTION 257 

 
Wyre Forest District Council (Public Footpath No 635 (part) (Formerly Footpath 

69) in the Parish of Wolverley and Cookley) Diversion Order 2022 
 
This order is made by Wyre Forest District Council under Section 257 of the Town and 
Country Planning Act 1990 because it is satisfied that it is necessary to divert the 
footpath to which this order relates in order to enable permitted development to be 
carried out in accordance with Part III of the Town and Country Planning Act 1990 
namely: the proposed erection of a 2 metre fence as part of an apiary at Wyre Mill 
Cottage, Mill Lane, Wolverley DY11 5TR. 
 
BY THIS ORDER: 
 
1. The footpath over the land shown with a solid black line between the Points A 

to C on the attached map marked 1 and described in Part 1 of the Schedule to 
this order (‘the Schedule’) shall be diverted as provided below. 

 
2. There shall be created to the reasonable satisfaction of Wyre Forest District 

Council an alternative highway for use as a replacement for the said footpath 
as provided in Part 2 of the Schedule and shown by a broken navy-blue line 
between the Points A to B on the attached map marked 1. 

 
3. The following works shall be carried out by the owner of the land crossed by the 

footpath described in paragraph 1 of the Order before Wyre Forest District 
Council certifies that the terms of Article 2 above have been complied with: 

 
(a) [WCC to confirm]; 
 
(b) [WCC to confirm] etc. 
 
4. The diversion of the footpath shall have effect on the date on which Wyre Forest 

District Council certifies that the terms of Article 2 above have been complied 
with. 

 
5.  Where immediately before the date on which the footpath is diverted there is 

apparatus under, in, on, over, along or across it belonging to statutory 
undertakers for the purpose of carrying on their undertaking, the undertakers 
shall continue to have the same rights in respect of the apparatus as they then 
had. 
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THE COMMON SEAL of WYRE  } 

FOREST DISTRICT COUNCIL was  } 

hereunto affixed this              day } 

of                    2022 in the presence of: } 

 

        

               Authorised Signatory 
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SCHEDULE 

 
PART 1 

Description of Site of Existing Footpath 

FOOTPATH WC-635 (PART) (FORMERLY FOOTPATH 69) 

The length and entire width of footpath 635 (part) in the parish of Wolverley and 

Cookley to be diverted commences at Ordnance Survey Grid Reference (OSGR) SO 

8286 7885 (Point A on the Order map) and proceeds in a generally southerly direction 

for approximately 62 metres to OSGR SO 8285 7879 (Point C on the Order map)  

Total distance of footpath to be diverted is approximately 62 metres. 

 

PART 2 

Description of Site of New Footpath 

FOOTPATH WC-635 (PART) (FORMERLY FOOTPATH 69) 

The length of footpath WC-635 (part) in the parish of Wolverley and Cookley 

commences at Ordnance Survey Grid Reference (OSGR) SO 8286 7885 (Point A on 

the Order map). It continues at a minimum 3 metres width over naturally occurring 

vegetation providing a flat even surface in a generally south-easterly and then 

southerly direction to OSGR SO 8287 7879 (Point B on the Order map) where it meets 

footpath WC-634.  

Total distance approximately 66 metres. 

 

PART 3 

Limitations and Conditions 

[None – WCC to confirm] 
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Town and Country Planning Act 1990 c. 8 

s. 257 Footpaths, bridleways and restricted byways affected by 

development: orders by other authorities. 

 
 

Law In Force With Amendments Pending 

 

 

6 September 2015 - Present 

  

257.—  Footpaths [, bridleways and restricted byways]1 affected by development: orders 

by other authorities. 

(1)  Subject to section 259 , a competent authority may by order authorise the stopping up or 

diversion of any footpath [, bridleway or restricted byway]1 if they are satisfied that it is 

necessary to do so in order to enable development to be carried out— 

(a)  in accordance with planning permission granted under Part III[ or section 293A]2, or 

(b)  by a government department. 

[ 

(1A)  Subject to section 259 , a competent authority may by order authorise the stopping up or 

diversion [...]4 of any footpath, bridleway or restricted byway if they are satisfied that— 

(a)  an application for planning permission in respect of development has been made under 

Part 3, and 

(b)  if the application were granted it would be necessary to authorise the stopping up or 

diversion in order to enable the development to be carried out. 

]3 

(2)  An order under this section may, if the competent authority are satisfied that it should do 

so, provide— 

(a)  for the creation of an alternative highway for use as a replacement for the one 

authorised by the order to be stopped up or diverted, or for the improvement of an existing 

highway for such use; 

http://uk.practicallaw.thomsonreuters.com/Document/I5FF12B40E42311DAA7CF8F68F6EE57AB/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/Document/I1213B5E0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/Document/I112648A0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/Document/I12561610E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/Document/I1213B5E0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Default)
http://uk.practicallaw.thomsonreuters.com/Document/I112648A0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.Default)
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(b)   for authorising or requiring works to be carried out in relation to any footpath [, 

bridleway or restricted byway]1 for whose stopping up or diversion, creation or 

improvement provision is made by the order; 

(c)   for the preservation of any rights of statutory undertakers in respect of any apparatus 

of theirs which immediately before the date of the order is under, in, on, over, along or 

across any such footpath [, bridleway or restricted byway]1 ; 

(d)  for requiring any person named in the order to pay, or make contributions in respect of, 

the cost of carrying out any such works. 

(3)   An order may be made under this section authorising the stopping up or diversion of a 

footpath [, bridleway or restricted byway]1 which is temporarily stopped up or diverted under 

any other enactment. 

(4)  In this section “competent authority”  means— 

(a)   in the case of development authorised by a planning permission, the local planning 

authority who granted the permission or, in the case of a permission granted by the 

Secretary of State [ or by the Welsh Ministers]5 , who would have had power to grant it; 

[...]6 

(b)   in the case of development carried out by a government department, the local planning 

authority who would have had power to grant planning permission on an application in 

respect of the development in question if such an application had fallen to be made [;]7 

[ 

(c)  in the case of development in respect of which an application for planning permission 

has been made under Part 3, the local planning authority to whom the application has been 

made or, in the case of an application made to the Secretary of State under section 62A[ or 

to the Welsh Ministers under section 62D, 62F, 62M or 62O]8, the local planning authority 

to whom the application would otherwise have been made. 

]7 

Notes 

 

1 

 

Amended by Restricted Byways (Application and Consequential Amendment of 

Provisions) Regulations 2006/1177 Sch.1(I) para.1 (July 11, 2006: July 2, 2006 in 

relation to England; July 11, 2006 otherwise) 
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Notes 

 

 

2 

 

Words inserted by Planning and Compulsory Purchase Act 2004 (Commencement No. 9 

and Consequential Provisions) Order 2006/1281 art.5(c) (June 7, 2006) 

 

3 

 

Added by Growth and Infrastructure Act 2013 c. 27 s.12(2) (June 25, 2013) 

 

4 

 

Words repealed by Planning (Wales) Act 2015 anaw. 4 Pt 6 s.38(2) (September 6, 2015 

for the purposes of enabling the Welsh Ministers to exercise any function of making 

regulations or orders by statutory instrument under any enactment as amended by 2015 

anaw 4 Pts 3-8; March 16, 2016 otherwise) 

 

5 

 

Words inserted by Planning (Wales) Act 2015 anaw. 4 Sch.4 para.14(a) (September 6, 

2015 for the purposes of enabling the Welsh Ministers to exercise any function of making 

regulations or orders by statutory instrument under any enactment as amended by 2015 

anaw 4 Pts 3-8; March 1, 2016 in relation to developments of national significance and 

secondary consents; not yet in force otherwise) 

 

6 

 

Word repealed by Growth and Infrastructure Act 2013 c. 27 s.12(3)(a) (June 25, 2013) 

 

7 

 

Added by Growth and Infrastructure Act 2013 c. 27 s.12(3)(b) (June 25, 2013) 

 

8 

 

Words inserted by Planning (Wales) Act 2015 anaw. 4 Sch.4 para.14(b) (September 6, 

2015 for the purposes of enabling the Welsh Ministers to exercise any function of making 

regulations or orders by statutory instrument under any enactment as amended by 2015 

anaw 4 Pts 3-8; March 1, 2016 in relation to developments of national significance and 

secondary consents; not yet in force otherwise) 
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1.  The Claimant, Network Rail Infrastructure Ltd, (”NR”), applies for judicial review of the 

decision given by an Inspector on behalf of the Defendant, the Secretary of State for 

Environment, Food and Rural Affairs, by letter dated 4 January 2017. The Inspector decided 

that the order made under section 257 of the TCPA 1990 , known as the Eden District Council 

Public Path Stopping Up Order (No. 1) 2015 Cross Croft, Appleby (”the Order”), should not 

be confirmed. In summary, section 257 enables a local planning authority, in this case Eden 

District Council (”EDC”), to authorise by order the stopping up or diversion of any footpath, 

bridleway or restricted byway, if they are satisfied that it is necessary to do so in order to 

enable development to be carried out. 

  

2.  The recital to the Order stated that it was made to enable development to be carried out 

under two planning permissions granted by Eden District Council, namely 11/0989 granted on 

30 July 2013 and 14/0594 granted on 13 May 2015. Both permissions authorised the 

construction of up to 142 houses, and the provision of open spaces and associated 

infrastructure at land off Cross Croft/Back Lane in Appleby. The site lies to the south west of 

the Settle-Carlisle railway line and just south of Appleby station. Both permissions were 

granted subject to a negative Grampian condition (see Grampian Regional Council v City of 

Aberdeen District Council (1984) 47 P&CR 633 ) which prevented more than 32 houses 

being constructed until a footpath diversion order had been made and confirmed. Currently 

the footpath runs close to the north-eastern boundary of the development site and then crosses 

both tracks of the railway line. The condition stated that the Order should provide for (a) the 

stopping up of the footpath so as to prevent any access from the development site to the 

railway crossing, (b) the stopping up of a section of the existing footpath and (c) the provision 

of an alternative route which would run inside the north-eastern boundary of the development 

site and connect with a highway crossing the railway line over a bridge further to the north 

west. The Order made by EDC gave effect to that requirement. The condition was imposed to 

address safety concerns which NR had said would result from the carrying out of the 

development. 

  

3.  The Order attracted objections from (inter alia) members of the public and associations 

representing the interests of footpath users. Consequently, by section 259 the Order could not 

take effect unless it was confirmed by the Defendant. He decided to hold a public local 

enquiry under schedule 14 of TCPA 1990 . 

  

4.  The inquiry was held on 29 November 2016. On the previous day, the Inspector made an 

unaccompanied inspection of the footpath and the site of the development. By the time of the 

public inquiry, the developer, Story Homes Limited (”SHL”), had applied under section 73 of 
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TCPA 1990 for the grant of a fresh planning permission for the same development but with 

amendments to the Grampian condition. the developer’s planning application was made in the 

context of the Order under section 257 which had already been made by EDC. The developer 

proposed that (a) the restriction to 32 houses should be increased to 64 houses and (b) that 

restriction would be lifted if either of two exceptions were satisfied. The first exception 

continued to repeat the requirement that the stopping up order should be made and confirmed. 

But in the alternative, the second exception would allow the prohibition on the construction of 

more than 64 homes to be lifted in the event of the Defendant deciding that the order should 

not be confirmed. On 9 March 2016 EDC approved the section 73 application and granted 

planning permission for the development of 142 homes subject to the revised condition 

proposed by the developer (Ref. 15/1097). The Council’s decision resulted in the grant of a 

freestanding planning permission. It was open to SHL to decide which of these permissions to 

carry out and hence which version of the negative Grampian condition should be satisfied. 

  

5.  Shortly before the public inquiry opened, on 16 November 2016 Mr Alan Kind, an 

objector to the Order, wrote to the Planning Inspectorate, contending that in view of the terms 

in which planning permission 15/1097 had been granted, it could no longer be said that the 

stopping up was “necessary” in order to enable the development to go ahead and therefore the 

Order should be treated as outwith the powers of the Defendant. Another objector, Mr Geoff 

Wilson, wrote to the Planning Inspectorate to similar effect on 18 November. 

  

6.  The public inquiry had been set down for a hearing lasting some three days. However, 

when the inquiry opened the Inspector announced that because objectors had submitted to him 

that the Order was legally incapable of being confirmed, that issue should be dealt with at the 

outset. The Inspector then went on to hear submissions on this point from EDC and NR in 

support of the Order, and from objectors. 

  

7.  Towards the end of the morning of the first day of the inquiry, the Inspector repeated his 

provisional view expressed earlier on during the hearing that, for the reasons advanced by the 

objectors, it was not legally possible for the Order to be confirmed. Counsel for NR submitted 

to the Inspector that he should nevertheless proceed to hear all of the evidence which had 

been prepared for the three-day public inquiry dealing with the merits of the Order and the 

objections to it. It was suggested that the Inspector could revisit the issue which he had raised 

that morning once he had heard and considered all of the evidence. However, the Inspector 

rejected that suggestion and closed the inquiry. The hearing therefore lasted only a half day. 

His decision letter then followed just over a month later on 4 January 2017. 
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8.  I regret the need to have to make some observations on the inappropriate manner in which 

the claim was put before the court. I do so in order to make it plain to litigants that the 

practices that were followed in this case, and regrettably sometimes in others, are not 

acceptable. Notwithstanding the clear statement by Sullivan J (as he then was) in R (Newsmith 

Stainless Ltd) v Secretary of State for Environment, Transport and the Regions [2001] EWHC 

(Admin) 74 at paragraphs 6-10, this claim was accompanied by six volumes comprising over 

2,000 pages of largely irrelevant material. The Claimant’s skeleton argument was long, 

diffuse and often confused. It also lacked proper cross-referencing to those pages in the 

bundles which were being relied upon by the Claimant. The skeleton gave little help to the 

court. 

  

9.  Shortly before the hearing the court ordered the production of a core bundle for the 

hearing not exceeding 250 pages. During the hearing, it was necessary to refer to only 5 or 6 

pages outside that core bundle. Ultimately, as will be seen below, the claim succeeds on one 

rather obvious point concerned with the effect of the Grampian condition in the 2016 

permission. But this had merely been alluded to in paragraph 76 and the first two lines of 

paragraph 77 of the skeleton. Indeed, the point was buried within the discussion of Ground 3 

of the claim, a part of the Claimant’s argument to which it does not belong. Nevertheless, Mr 

Tim Buley, who appeared on behalf of the Defendant, acknowledged that he had appreciated 

that this point could be raised. He was ready to respond to it. 

  

10.  Certainly, for applications for statutory review or judicial review of decisions by 

Planning Inspectors or by the Secretary of State, including many of those cases designated as 

“significant” under CPR PD 54E , a core bundle of up to about 250 pages is generally 

sufficient to enable the parties’ legal arguments to be made. In many cases the bundle might 

well be smaller. Even where the challenge relates to a decision by a local planning authority, 

the size of the bundle need not be substantially greater in most cases. 

  

11.  Prolix or diffuse “grounds” and skeletons, along with excessively long bundles, impede 

the efficient handling of business in the Planning Court and are therefore contrary to the 

rationale for its establishment. Where the fault lies at the door of a claimant, other parties may 

incur increased costs in having to deal with such a welter of material before they can respond 

to the Court in a hopefully more incisive manner. Whichever party is at fault, such practices 

are likely to result in more time needing to be spent by the judge in pre-reading material so as 

to penetrate or decode the arguments being presented, the hearing may take longer, and the 
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time needed to prepare a judgment may become extended. Consequently, a disproportionate 

amount of the Court’s finite resources may have to be given to a case prepared in this way and 

diverted from other litigants waiting for their matters to be dealt with. Such practices do not 

comply with the overriding objective and the duties of the parties ( CPR 1.1 to 1.3 ). They are 

unacceptable. 

  

12.  The Court has wide case management powers to deal with such problems (see for 

example CPR 3.1 ). For example, it may consider refusing to accept excessively long 

skeletons or bundles, or skeletons without proper cross-referencing. It may direct the 

production of a core bundle or limit the length of a skeleton, so that the arguments are set out 

incisively and without “forensic chaff”. It is the responsibility of the parties to help the Court 

to understand in an efficient manner those issues which truly need to be decided and the 

precise points upon which each such issue turns. The principles in the CPR for dealing with 

the costs of litigation provide further tools by which the Court may deal with the 

inappropriate conduct of litigation, so that a party who incurs costs in that manner has to bear 

them.  

  

13.  This judgment is set out under the following headings: 

  (i)  planning history; 

  (ii)  a summary of the Inspector’s decision; 

  (iii)  the identification and determination of a preliminary issue; 

  (iv)  relevant legal principles; 

  (v)  the flaws in the decision letter; and 

  (vi)  other grounds of challenge. 

  

Planning History 

14.  The first relevant planning permission (11/0989) was granted on 30 July 2013. It granted 

detailed planning approval for the proposed housing development. Because NR had raised 

safety concerns regarding potential additional usage of the pedestrian crossing of the railway 

lines, condition 14 of the permission provided: 

”No development hereby approved shall take place beyond plots 1-22 and 

133-142 until a footpath diversion order has been made and confirmed. 

The order shall incorporate the diversion of the exiting [sic] footpath 

adjacent to the cemetery, the stopping up of it to prevent any access to the 
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Carlisle-Settle public railway crossing from the site (including the 

erection of signage and fencing prohibiting such access) and re-routing of 

the footpath to the north east of the site that can in principle afford 

connectivity to Drawbriggs Lane. The footpath shall be fully completed, 

including lighting, and made available prior to the occupancy of plots 

23-132.” 

  

  

15.  On 13 March 2014 EDC granted planning permission 13/0969 pursuant to an application 

made under section 73 by varying condition 2 of the 2013 permission so as to substitute a new 

layout altering the route of the proposed footpath diversion through the estate (Drawing 

SL054.90.9.SL.CPL.Rev P). The permission replicated condition 14 of the 2013 consent. 

  

16.  SHL then applied for a further variation of the consent they had obtained so as to delete 

altogether the negative Grampian condition. EDC did not accept that proposal. The further 

section 73 consent granted by the Council on 13 May 2015 (14/0594) retained the same 

Grampian condition (now referred to as condition 13). Condition 1 also required the 

development to be carried out in accordance with a revised site layout, referred to as “Rev V”, 

which showed the new, diverted footpath to be provided within the development site. The 

path was to run parallel to the north-eastern boundary of the site. 

  

17.  In November 2015 SHL made a further application under section 73 to vary condition 13 

of the consent 14/0594. An accompanying Planning Statement explained that there had been a 

delay in the resolution of the issue whether the existing footpath should be diverted in 

accordance with the Order (which by this time had been made by EDC) and so, in order to 

maintain the rate of development on the site and the involvement of the workforce employed 

on the project, the developer asked that the cap on the amount of housing that could be built 

before satisfying the Grampian condition be raised from 32 to 64 units. SHL also asked for 

the terms of the condition to be varied so that the cap would be lifted, and the residue of the 

development (the remaining 78 units) could be carried out not only if the Order was 

confirmed and the footpath diverted, but also if the Secretary of State should refuse to confirm 

it. SHL envisaged that the Secretary of State might take the view that the Order was not 

justified on its merits; for example, following an inquiry he might consider that NR’s safety 

concerns were insufficient to justify the stopping up and diversion of the existing footpath. In 
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that event, it was suggested that the basis for the imposition of the cap in the Grampian 

condition would have been overcome. SHL expressly put forward the revised condition 

providing for these two alternative outcomes to a decision on whether the Order should be 

confirmed, so that if the Secretary of State should decide against confirmation on the merits, it 

would be unnecessary for SHL to make a further section 73 application for a fresh planning 

permission for the same 142 house scheme but omitting the Grampian condition. They were 

seeking to avoid any further unnecessary delay to the carrying out of the remainder of the 

whole development (see also Mr McNally’s witness statement referred to in paragraph 62 

below). 

  

18.  EDC agreed with the developer’s proposal and issued a fresh planning permission 

15/1097 on 9 March 2016 with condition 13 expressed in the following terms: 

”No development hereby approved shall take place beyond plots 1-22, 

49-53, 87-95, 73-74, 98-113 and 133-142 (64 units total) unless any of 

the following exceptions occur: 

  

i)  A footpath diversion and stopping up order that incorporates the 

diversion of the existing footpath adjacent to the cemetery, the stopping 

up of it to prevent any access to the Carlisle-Settle public railway 

crossing fromt eh [sic] site (including the erection of signage and fencing 

prohibiting such access) and re-routing of the footpath to the north-east of 

the site that can in principle afford connectivity to Drawbriggs Lane, as 

[sic] been made and confirmed by the LPA or the Secretary of State, or 

  

ii)  the Secretary of State, upon consideration of a lawfully made 

stopping up order as aforementioned in point (i) does not confirm the 

order; 

  

Upon any confirmed diversion and stopping up order coming into force, 

the new footpath route shall be fully completed including lighting and 

made available prior to the occupation of units 39-48 and 126-132.” 

  

  

19.  From the documentation before the Court it does not appear that SHL asked for any other 
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variation of the consent 14/0594. However, condition 1 of permission 15/1097 required the 

development to be carried out in accordance with a different layout to Rev V, referred to as 

“Rev U”. It is common ground that this version differed from Rev V in only one respect, 

namely it omitted a section of the route of the alternative footpath running towards the 

north-western corner of the site. It is also common ground that by the time of the public 

inquiry on 29 November 2016, the developer had only constructed that section of the 

alternative footpath corresponding to the length shown on Rev U. 

  

A Summary of the Inspector’s Decision 

20.  In paragraph 2 of his decision the Inspector stated: 

”At the inquiry, the objectors submitted that the Order was incapable of 

confirmation as the wording of the relevant condition attached to the 

planning permission was such that the statutory test found in section 257 

of the 1990 Act could not be said to be satisfied.” 

  

This argument was based upon exception (ii) in condition 13 of permission 15/1097 (see 

paragraph 24 below). 

  

21.  Paragraphs 3 to 8 of the decision letter summarised the planning history. In paragraph 4 

the Inspector recorded that the negative Grampian condition had been imposed by EDC “in 

the light of an objection to the development made by NR which contended that the housing 

estate would generate increased pedestrian traffic over the level crossing with a consequential 

increase in the risk of an accident occurring.” 

  

22.  In paragraph 6 the Inspector noted that EDC had rejected SHL’s application in July 2014 

(14/0594) to delete the Grampian condition altogether, on the basis of a study commissioned 

by the developer which concluded that the increased risk in the use of the crossing through the 

completion of the housing development was marginal. EDC decided to retain the Grampian 

condition in its original form. 
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23.  In paragraph 7 of his decision the Inspector noted that there had been no objection, not 

even from NR, to SHL’s planning application which resulted in the permission 15/1097, with 

its revised Grampian condition. 

  

24.  In paragraphs 9, 10 and 15 of the decision letter the Inspector summarised the objectors’ 

case as to why the Order no longer fell within the scope of section 257 by virtue of condition 

13 of the permission 15/1097: 

”9.  The objectors submit that the wording of the condition attached to 

the revised planning permission 15/1079 [sic] and the development which 

has already taken place on the site make the order incapable of 

confirmation. The effect of the “exception” described in (ii) of condition 

13 of 15/1097 being that the closure of the path across the railway is not 

necessary to enable the development to be carried out; consequently, the 

order does not meet the statutory criteria of section 257 of the 1990 Act 

and could not be confirmed. 

  

10.  In addition, it was submitted that it was not necessary to divert the 

path to allow development to take place as the houses were not being 

built on the footpath subject to the Order, the majority of which lay 

outside the development boundary. It was only because of the condition 

imposed by the Council could the diversion be considered necessary. 

Whereas that would have been true of condition 13 attached to 14/0594, 

condition 13 of 15/1079 [sic] provided that development could take place 

without the footpath being diverted. Furthermore, the objectors submitted 

that the planning permission which was being implemented was 15/1079 

[sic] which was not cited in the order and that the order was therefore no 

longer valid. 

  

… 

  

15.  The objectors’ view was that permission 15/1097 and the terms of 

condition 13 attached to that permission could not be overlooked, either 

as a matter of course but particularly in the light of what had been built 

on the site. The condition attached to the planning permission which was 

being implemented demonstrated that the LPA did not consider that the 

closure of the path was necessary.” 
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25.  In paragraph 16 of his decision the Inspector explained why he did not agree with the 

submissions made by objectors that the grant of the consent 15/1097 had “invalidated” the 

Order made under section 257 . He said that it was not unusual for section 73 applications to 

be made to vary some aspect of a permission and it is unnecessary for a fresh section 257 

order to be made each time a section 73 permission is granted. An order previously made:- 

”remains valid so long as the development to which it relates remains the 

same. The planning permissions in 11/0989. 14/0594 or 15/1097 all relate 

to the construction of 142 houses on the site and the order is relevant to 

that development. Condition 13 attached to 15/1097 varies the phasing of 

the construction of those houses and the terms on which the full 

completion of the site can be achieved. I conclude that the order is validly 

made.” 

  

  

26.  In paragraphs 11 to 12 and 18 to 19 the Inspector explained why he considered that, by 

the time of the inquiry, SHL was implementing permission 15/1097 rather than permission 

14/0594. It is common ground that by that stage permission 11/0989 had lapsed. It is also 

common ground that when the developer began to build homes on the site it must then have 

been relying upon 14/0594. But by the time of the inquiry SHL had built at least 46 homes 

and its representative, Mr McNally, told the inquiry that the sale of 43 of these properties had 

been completed. 

  

27.  In paragraph 14 of his decision the Inspector recorded the submissions for NR, which 

was represented by Mr Juan Lopez, as in this Court. He suggested that the Inspector should 

consider whether to confirm the Order solely by reference to whether it was necessary to stop 

up the footpath to enable the development under 14/0945 to be carried out. He added that the 

consent 15/1097 was “by the by.” 

  

28.  The Inspector did not agree. Not surprisingly, he considered that (paragraph 18): 
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”To consider the order against the merits of 11/0989 and 14/0594 to the 

exclusion of 15/1097 would be a wholly artificial approach to be taken to 

what is being built on the site which is in accordance with 15/1097.” 

  

  

29.  The Inspector took the view that, rather than treating all of the 46 homes built as being 

referable to permission 14/0594 and therefore in breach of planning control, the developer had 

been relying upon permission 15/1097, which allowed up to 64 homes to be built before 

condition 13 had to be discharged. 

  

30.  In paragraphs 20 to 21 of the decision letter the Inspector referred to the statutory test to 

be satisfied under section 257 , and pointed out that this was not a case in which the 

development permitted would physically be constructed on the route of the existing footpath. 

He then went on to state that the question for him to determine was whether it was necessary 

to divert the footpath in order to satisfy condition 13 of permission 15/1097, focusing on the 

second exception of that condition. That was the sole issue which the Inspector addressed 

when he decided that the Order was incapable of confirmation. 

  

31.  On this issue the Inspector accepted the argument advanced by objectors: 

”21.  If it is not necessary to allow physical construction to take place on 

site, the question arises therefore as to whether it is necessary to divert 

the path in order to satisfy condition 13 of 15/1097? Reading the 

condition, it would appear not; the second part of the condition would 

permit the full development of the site if the order was not confirmed. 

  

22.  In contrast to condition 13 attached to 14/0594 which would have 

prevented the development of more than 32 houses if the Order was not 

confirmed, condition 13 of 15/1097 permits the whole development of 

142 houses to be carried out irrespective of whether the Order is or is not 

confirmed. If the full development of the site can be carried out without 

the Order being confirmed, it cannot be necessary to divert the footpath 

in order for the development to be carried out. 
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23.  I concur with the objectors that, in the light of the terms of the 

condition attached to the planning permission being implemented the 

Order fails the statutory test for confirmation. 

  

24.  I conclude that as the diversion of the footpath is not necessary to 

allow development to take place, the Order should not be confirmed.” 

  

(emphasis added) 

  

32.  Thus, the Inspector concluded that condition 13 of 15/1097 allowed the whole 

development of 142 homes to be carried out irrespective of whether the Order was or was not 

confirmed. However, it is to be noted that he did not address in his reasoning the range of 

considerations which are to be considered in order to be able to reach a conclusion on whether 

a section 257 order should or should not be confirmed. Furthermore, his construction of 

condition 13 in 15/1097 means that although the condition was expressed to be a Grampian 

condition limiting the development to 64 houses, that restriction was effectively a dead letter. 

True enough, it required that a section 257 order be made. But in the event of there being any 

objection (and in this case objections had been made to the Order before the grant of 

15/1097), the effect of the Inspector’s decision, as he recognised, was to render the restriction 

to 64 houses ineffective. 

  

33.  Although the developer’s Planning Statement produced in November 2015 may not be 

used as an aid to the construction of condition 13 (see, for example: R v Ashford Borough 

Council ex parte Shepway District Council [1999] PLCR 12 ; Carter Commercial 

Developments Ltd v Secretary of State for Transport, Local Government and the Regions 

[2003] JPL 1048 )), it is plain that the Inspector’s interpretation arrives at an outcome which 

is wholly at odds with the declared purpose of SHL’s application. No evidence was shown to 

the court to suggest that EDC took any other view when granting 15/1097. Accordingly, the 

correctness of the Inspector’s conclusion should be examined further. It does raise the 

questions whether he has properly construed condition 13 of 15/1097 taken as a whole (which 

is an objective question of law for the Court to determine) and the relationship between that 

condition properly construed and the decision on whether to make and confirm the order 

under section 257 . 
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The identification and determination of a preliminary issue 

34.  In granting permission to apply for judicial review Dove J observed that the case raises 

potentially significant issues about the correct procedure to be adopted in relation to 

preliminary issues. I agree. Counsel had not come across an ordinary planning appeal where 

an Inspector or the Secretary of State has been willing to dispose of the entire process by 

reference to a preliminary issue. I am not referring here to the practice in some planning 

procedures where the evidence on separate issues is heard sequentially, but a decision on the 

whole matter is only made once all the evidence is received and considered in a decision 

letter. But a preliminary issue may arise, for example, where one party raises a proper 

argument that the Secretary of State has no jurisdiction to determine the subject matter of the 

proceedings at all. If the Secretary of State were to agree with that contention, then he would 

refuse to consider the merits of the matter. It would be outwith his power or ultra vires for 

him to do so. 

  

35.  For example, where a notice of appeal against an enforcement notice is served outside 

the absolute time limit in section 174(3) of the TCPA 1990 , the Secretary of State is entitled 

to decide that he has no jurisdiction to entertain the appeal and will refuse to consider any 

grounds of appeal which have been put forward (see eg Lenlyn Ltd. v Secretary of State for 

the Environment (1985) 50 P&CR 129 ). Similarly, where an appellant in an appeal against an 

enforcement notice successfully contends that the notice is a nullity, the Secretary of State 

will quash the notice, with the result that he has no further jurisdiction in the matter and will 

not address the statutory grounds of appeal relied upon in the alternative (see eg Rhymney 

Valley District Council v Secretary of State for Wales [1985] J.P.L. 270 ). Issues of this kind 

may be suitable for consideration as a preliminary issue in an appropriate case. 

  

36.  On the other hand, there are many situations in which the issue whether the making or 

confirmation of an order lies within the relevant statutory power is inseparable from the 

merits of that order and therefore cannot in practice be determined until the decision-maker 

reaches conclusions on those merits. For example, under section 226(1)(b) of the TCPA 1990 

a local planning authority may be authorised by the Secretary of State to acquire compulsorily 

any land in their area which “is required for a purpose which it is necessary to achieve in the 

interests of the proper planning of an area in which the land is situated”. In Sharkey v 

Secretary of State for the Environment (1992) 63 P. & C.R. 332 the Court of Appeal held that 

“required” meant “necessary in the circumstances of the case,” and not merely “desirable” on 

the one hand or “indispensable” or “essential” on the other. In Chesterfield Properties Plc v 

Secretary of State for the Environment (1998) 76 P. & C.R. 117 Laws J applied the same 

approach to the alternative power of compulsory acquisition in section 226(1)(a) where the 
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local planning authority considers “that the acquisition will facilitate the carrying out of 

development, re-development or improvement on or in relation to the land.” He also held that 

it is necessary to read the language of section 226(1)(a) as a whole, in order to appreciate that 

it expresses the purpose for which the discretionary power to make the order may be 

exercised (the principle in Padfield v Minister of Agriculture, Fisheries and Food [1968] A.C. 

997 ), rather than setting a condition precedent to the exercise of that power. Accordingly, the 

consideration of whether an order made under section 226 satisfies the statutory tests and is in 

intra vires , is generally dependent upon the Secretary of State’s findings on such matters as 

the merits of the promoter’s scheme. Issues of this kind are generally unsuited to the 

identification and determination of a preliminary issue. 

  

37.  In the Courts the determination of a preliminary issue without receiving all the evidence 

and submissions in the case is handled with particular care (see, for example, the Queen’s 

Bench Guide paragraph 7.3.1). It is necessary to consider precisely what the preliminary issue 

should be and to draft the terms of that issue in advance of the hearing. The written arguments 

of the parties may then be focused on that issue and exchanged beforehand. The decision on 

whether a preliminary issue should be heard will also address the need for an agreed 

statement of facts sufficient to enable the point to be determined. It is worth recalling the 

comment by Lord Scarman in Tilling v Whiteman [1980] AC 1 at page 25C: “preliminary 

points of law are too often treacherous short cuts.” 

  

38.  It does not appear that anything resembling that approach occurred in the present case. 

Instead the point on which the Inspector decided that the Order was incapable of confirmation 

was not raised until letters from two objectors were sent on 16 and 18 November 2016, less 

than two weeks before the start of the inquiry. They did not develop the point in any detail 

and it was not clarified before the inquiry. Nonetheless the objectors suggested that the matter 

be dealt with at the beginning of the inquiry. Unfortunately, the Inspector did not respond to 

their letters by notifying all parties in advance of the hearing on 29 November 2016 that he 

would deal with a preliminary issue at the outset. Nor indeed did he take any steps to invite 

written submissions to define and deal with the issue in advance of the hearing, or attempt to 

set down in writing what he considered the preliminary issue to be. 

  

39.  Plainly it would have been of assistance to the parties and, most importantly to the 

Inspector, if he had taken such steps. To put the matter at its lowest, good practice was not 

followed in this case. It would be advisable for the Inspectorate to consider giving, or if it 

already exists reviewing, guidance to Inspectors on (a) the circumstances in which it is truly 

appropriate for a preliminary issue to be determined and (b) where it may be, the procedure to 
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be followed, including inviting submissions on whether a preliminary issue should in fact be 

decided, and if so how the issue(s) should be defined and what directions should be made. Of 

course, the determination of a preliminary issue must be compatible with the statutory 

framework within which the subject matter before the Secretary of State is to be decided. This 

procedure is only likely to be appropriate in a limited range of cases. 

  

Relevant Legal Principles 

The legislation 

40.  Section 257 provides (inter alia): 

  

”(1)  Subject to section 259 , a competent authority may by order 

authorise the stopping up or diversion of any footpath, bridleway or 

restricted byway if they are satisfied that it is necessary to do so in order 

to enable development to be carried out – 

  

a)  in accordance with planning permission granted under Part 3 or 

section 293A ; or 

  

b)  by a government department. 

  

(1A)  Subject to section 259 , a competent authority may by order 

authorise the stopping up or diversion of any footpath, bridleway or 

restricted byway if they are satisfied that – 

  

a)  an application for planning permission in respect of development has 

been made under Part 3 , and 

  

b)  if the application were granted it would be necessary to authorise the 

stopping up or diversion in order to enable the development to be carried 

out. 

  

(2)  An order under this section may, if the competent authority are 

satisfied that it should do so, provide – 
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a)  for the creation of an alternative highway for use as a replacement for 

the one authorised by the order to be stopped up or diverted, or for the 

improvement of an existing highway for such use; 

  

b)  for authorising or requiring works to be carried out in relation to any 

footpath, bridleway or restricted byway for whose stopping up or 

diversion, creation or improvement provision is made by the order; 

  

c)  for the preservation of any rights of statutory undertakers in respect of 

any apparatus of theirs which immediately before the date of the order is 

under, in, on, over, along or across any such footpath, bridleway or 

restricted byway; 

  

d)  for requiring any person named in the order to pay, or make 

contributions in respect of, the cost of carrying out any such works.” 

  

The “competent authority” includes the local planning authority who granted the planning 

permission authorising the development upon which the order is based, or who would have 

had the power to grant a permission if an application had fallen to be made to them. 

41.  Section 259 provides:- 

  

”(1)  An order made under section 257 or 258 shall not take effect unless 

confirmed by the appropriate national authority or unless confirmed, as 

an unopposed order, by the authority who made it. “ 

  

(1A)  An order under section 257(1A) may not be confirmed unless the 

appropriate national authority or (as the case may be) the authority is 

satisfied— 

  

(a)  that planning permission in respect of the development has been 

granted, and 

  

(b)  it is necessary to authorise the stopping up or diversion in order to 

enable the development to be carried out in accordance with the 

permission. 
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(2)  The appropriate national authority shall not confirm any order under 

section 257(1) or 258 unless satisfied as to every matter as to which the 

authority making the order are required under section 257 or, as the case 

may be, section 258 to be satisfied. 

  

The “appropriate national authority” is the Secretary of State in England and the Welsh 

ministers in Wales ( section 259(5) ). Section 259(4) and schedule 14 set out the procedure for 

the confirmation of such orders, including the holding of public inquiries in certain cases, 

such as the present one. 

42.  Section 247 confers a parallel power on the Secretary of State (and within Greater 

London upon London borough councils) to make a stopping up order in similar terms to the 

power conferred by section 257 on local planning authorities, save that it covers highways 

generally, including those open to vehicular traffic. Here, the legislation does not provide for 

a confirmation stage. Instead it allows for the making of objections to a draft order and the 

holding of a public inquiry before that order is formally “made” ( section 252 ). 

Vasiliou v Secretary for State for Transport 

43.  The leading case on the ambit of sections 247 and 257 is the decision of the Court of 

Appeal in Vasiliou v Secretary of State for Transport (1991) 61 P&CR 507 . In order to 

uphold the Inspector’s decision that the order in this case fell outwith section 257 , Mr Buley 

placed great reliance upon a close reading of certain parts of Vasiliou and the legislation. He 

submitted that the Inspector’s conclusion was entirely in line with, and indeed required by, 

these sources. But with respect his analysis was selective and incorrect. It is important to 

identify carefully what Vasioliou was about and what it did and did not decide, before 

revisiting the case law on Grampian conditions and section 257(1) itself. 

44.  Mr Vasiliou carried on a restaurant business 60-70% of which depended on passing 

trade. The local authority granted planning permission for a retail development across the 

whole width of the street on which the restaurant was located, subject to a condition that the 

development could not be commenced until the relevant section of the street had been stopped 

up. Because a vehicular highway was involved the developer asked the Secretary of State to 

make a stopping up order under what has since become section 247 of TCPA 1990 . The order 

would have made that part of the street where the restaurant was situated a cul de sac, with the 

consequence that the business was very likely to fail. The Inspector found that there were no 

highway reasons against the confirmation of the order, but he recommended against 
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confirmation because of the likely effect on the restaurant, for which there was no right to 

compensation. However, the Secretary of State disagreed with the Inspector’s 

recommendation and confirmed the order. He did so on the basis that his decision was solely 

concerned with highway matters, and therefore the effect of the proposed stopping up on the 

restaurant was an irrelevant consideration. 

45.  The High Court rejected the legal challenge brought by Mr Vasiliou, holding that the 

Secretary of State had not erred in law. The correctness of that decision was the issue for the 

Court of Appeal to determine. It reversed the High Court, holding that the effect of the 

stopping up on the restaurant business had been a relevant consideration in deciding whether 

to confirm the order under section 247 . The principles laid down by the Court generally 

apply to orders made under both sections 247 and 257 . 

46.  The leading judgment was given by Nicholls LJ (as he then was), with whom the other 

members of the Court agreed. He pointed out (at page 511) that, but for the stopping up order, 

Mr Vasiliou would have been entitled as against the developer to enforce rights of access to 

the highway without being obstructed by the development, on the grounds of both unlawful 

interference with his right to gain access to the highway as a frontager and also the damage he 

would sustain through the commission of a public nuisance ( Benjamin v Storr (1874) LR 9 

CP 400 ). It was in that context that Nicholls LJ went on to deal with stopping up under 

planning legislation and held at page 512 that:- 

”These sections confer a discretionary power on the Minister. He cannot 

make the order unless he is satisfied that this is necessary in order to 

enable the development in question to proceed. But even when he is 

satisfied that the order is necessary for this purpose he retains a 

discretion; he may still refuse to make an order. As a matter of first 

impression I would expect that when considering how to exercise this 

discretion the Minister could take into account, and, indeed, that he ought 

to take into account, the adverse effect his order would have on those 

entitled to the rights which would be extinguished by his order. The more 

especially is this so because the statute makes no provision for the 

payment of any compensation to those whose rights are being 

extinguished. I would not expect to find that such extinguishment, or 

expropriation, is to take place in the exercise of a discretionary power 

without the Minister in question so much as considering and taking into 

account the effect that such expropriation would have directly on those 

concerned. 

  

http://uk.practicallaw.thomsonreuters.com/Document/I11FC5D51E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.practicallaw.thomsonreuters.com/Document/I11FC5D51E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.practicallaw.thomsonreuters.com/Document/I12116BF0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)


R. (on the application of Network Rail Infrastructure Ltd) v..., 2017 WL 03726383...  

 

 

© 2022 Thomson Reuters. 19 

 

Having read and re-read the sections I can see nothing in their language, 

or in the subject-matter, to displace my expectation. I can see nothing, on 

a fair reading of the sections, to suggest that, when considering the loss 

and inconvenience which will be suffered by members of the public as a 

direct consequence of closure of part of the highway, the Minister is not 

to be at liberty to take into account all such loss, including the loss, if 

any, which some members of the public such as occupiers of property 

adjoining the highway will sustain over and above that which will be 

sustained generally. The latter is as much a direct consequence of the 

closure order as the former. The loss flows directly from the 

extinguishment, by the order, of those occupiers’ existing legal rights.” 

  

(emphasis added) 

The “expropriation” referred to there was the extinguishment by a stopping up order of the 

rights of a land owner in the position of Mr Vasiliou to bring a common law action to prevent 

interference with his access over the public highway. 

47.  The remaining parts of the judgment then went on to reject two arguments advanced by 

the Secretary of State against the construction of the legislation set out in paragraph 46 above; 

namely, the effect on the trade of the restaurant business was irrelevant because (1) that was a 

matter to be dealt with in the application of planning control and there was no overlap 

between that regime and the stopping up code, and (2) it would involve re-opening the merits 

of the decision to grant planning permission for the development across the street. It was in 

the context of dealing with that second contention that Nicholl LJ stated at pages 515-516:- 

”If the consequence of what seems to me to be the natural construction of 

section 209 were to enable an aggrieved objector to re-open the merits of 

a planning decision in this way, I would see much force in this argument. 

Parliament cannot have intended such a result. But in my view these fears 

are ill-founded. A pre-requisite to an order being made under the limb of 

section 209 relevant for present purposes is the existence of a planning 

permission for the development in question. Thus the Secretary of State 

for Transport’s power to make a closure order arises only where the 

local planning authority, or the Secretary of State for the Environment, 

has determined that there is no sound planning objection to the proposed 

development. I do not think that there can be any question of the 
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Secretary of State for Transport going behind that determination. He 

must approach the exercise of his discretion under section 209 on the 

footing that that issue has been resolved, in favour of the development 

being allowed to proceed. It is on that basis that he must determine 

whether the disadvantages and losses, if any, flowing directly from a 

closure order are of such significance that he ought to refuse to make the 

closure order. In some instances there will be no significant 

disadvantages or losses, either (a) to members of the public generally or 

(b) to the persons whose properties adjoin the highway being stopped up 

or are sufficiently near to it that, in the absence of a closure order, they 

could bring proceedings in respect of the proposed obstruction . In such 

instances the task of the Secretary of State for Transport will be 

comparatively straightforward. In other cases there will be significant 

disadvantages or losses under head (a) or under head (b) or under both 

heads. In those cases, the Secretary of State for Transport must decide 

whether, having regard to the nature of the proposed development, the 

disadvantages and losses are sufficiently serious for him to refuse to 

make the closure order sought . That is a matter for his judgment. In 

reaching his decision he will, of course, also take into account any 

advantages under heads (a) or (b) flowing directly from a closure order : 

for example, the new road layout may have highway safety advantages. 

  

Of course, some proposed developments are of greater importance, from 

the planning point of view, than others. When making his road closure 

decision the Secretary of State for Transport will also need to take this 

factor into account. But here again, I do not think that this presents an 

insuperable difficulty. In the same way as it is not for the Secretary of 

State for Transport to question the merits, from the planning point of 

view, of the proposed development, so also it is not for him to question 

the degree of importance attached to the proposed development by those 

who granted the planning permission. The planning objective of the 

proposed development and the degree of importance attached to that 

objective by the local planning authority will normally be clear. If 

necessary, the planning authority can state its views on these points quite 

shortly. Likewise, if the permission was granted by the Secretary of State 

for the Environment on appeal, his decision letter will normally give 

adequate guidance on both those points. Either way, the Secretary of 

State for Transport can be apprised of the views on these points of the 

planning authority or of the Minister who granted the planning 

permission. The Secretary of State for Transport will then make his 

decision on the road closure application on that footing. In this way there 

will be no question of objectors being able to go behind the views and 
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decision of the local planning authority, or of the Secretary of State for 

the Environment, on matters which were entrusted to them alone for 

decision, viz., the planning merits of the development .” 

  

(emphasis added) 

48.  Finally, it is helpful to set out the conclusion of Nicholls LJ at page 516:- 

”My overall conclusion on section 209 is that I can see nothing in the 

scheme of the Act which requires, as a matter of implication, that the 

Secretary of State for Transport shall not be entitled, when making a road 

closure order, to have regard to and take into account the directly adverse 

effect his order would have on all those presently entitled to the rights 

being extinguished by the order. In my view, he is entitled to, and should, 

take into account those matters when exercising his discretion on a road 

closure application under section 209 .” 

  

(emphasis added) 

49.  In summary, it was decided in Vasiliou that:- 

  (i)  The Secretary of State cannot make an order under section 247 or confirm an order 

under section 257 unless satisfied that a planning permission exists (or under sections 

253 or 257(1A) will be granted) for development and that it is necessary to authorise 

the stopping up (or diversion) of the public right of way by the order so as to enable 

that development to take place in accordance with that permission (see also language 

to the same effect in section 259(1A)(b) ); 

  (ii)  But even if the Secretary of State is so satisfied, he is not obliged to confirm the 

order; he has a discretion as to whether to confirm the order and therefore may refuse 

to do so; 

  (iii)  In the exercise of that discretion the Secretary of State is obliged to take into 

account any significant disadvantages or losses flowing directly from the stopping up 

order which have been raised, either for the public generally or for those individuals 

whose actionable rights of access would be extinguished by the order. In such a case 

the Secretary of State must also take into account any countervailing advantages to the 

public or those individuals, along with the planning benefits of, and the degree of 

importance attaching to, the development. He must then decide whether any such 
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disadvantages or losses are of such significance or seriousness that he should refuse to 

make the order. 

  (iv)  The confirmation procedure for the stopping up order does not provide an 

opportunity to re-open the merits of the planning authority’s decision to grant 

planning permission, or the degree of importance in planning terms to the 

development going ahead according to that decision. 

As a form of shorthand it is convenient to refer to the test in (i) above as a “necessity” test and 

the test in (iii) above as a “merits” test. 

50.  Vasiliou decided that, although the satisfaction of the necessity test is a pre-requisite to 

the exercise of the power under to make (under section 257 ) and to confirm (under section 

259 ) an order, where there are relevant objections engaging the merits test, the satisfaction of 

that further test is also a pre-requisite for the order to be made and confirmed (or for an order 

to be made under sections 247 and 252 ). However, Vasiliou did not decide, as Mr Buley 

suggested, that where both of those tests are engaged, the decision-maker must treat the 

necessity test as an initial hurdle to be satisfied once and for all before the merits test may 

lawfully be considered, or that there is no overlap in the application of these two tests. 

Likewise, the language of TCPA 1990 does not lend any support to his suggestion. 

51.  There are a number of other matters which were not decided in Vasiliou . In that case, 

unlike the present one, there was no issue as to whether the necessity test was satisfied and so 

the Court of Appeal did not have to consider how that test may, or may not, be satisfied. In 

Vasiliou the stopping up order was necessary to enable the development to be carried out 

physically. Although Grampian and K C Holdings had already been decided (see further 

paragraph 55 below), the Court of Appeal did not need to consider, and made no observations 

upon, the relationship between a Grampian condition and the necessity test in sections 247 or 

257 or indeed the merits test where that arises. It does not appear that these issues have been 

considered in any subsequent authority. Vasiliou does not provide any support for the 

contention that, as a matter of law, the necessity test cannot be satisfied where a Grampian 

condition provides for the restriction on development to be lifted in the event of a decision not 

to confirm the order. 

52.  Returning to the language of section 257(1) , a local planning authority has a 

discretionary power to authorise by order the stopping up of a public right of way where it is 

necessary to do so to enable development to be carried out in accordance with a planning 

permission . Thus, the necessity test is concerned with whether such an order is necessary for 

that purpose. Furthermore, the terms of the planning permission, including its conditions and 

the drawings determining how the development authorised is allowed to be carried out are 

relevant to the application of the necessity test. Mr Buley’s submissions effectively 

disregarded the words “in accordance with a planning permission” and treated the question 
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posed by the necessity test as simply being whether the order is necessary to enable the 

“relevant development” (as he put it) to go ahead. But effect must be given to the words I 

have emphasised in section 257(1) . They are not surplusage and cannot be ignored. 

53.  The language used by Parliament in section 257(1) for the purpose of enabling, or 

facilitating, the carrying out of development, strongly suggests that the word “necessary” does 

not mean “essential” or “indispensable”, but instead means “required in the circumstances of 

the case.” Those circumstances must include the relevant terms of the planning permission 

(see by analogy the power of compulsory purchase in section 226 and the case law referred to 

in paragraph 36 above). 

54.  During the course of argument Mr Buley and Mr Jonathan Easton (who appeared for the 

Interested Party) both submitted that the stopping up and diversion of the footpath across the 

railway line could have been achieved under sections 118A and 119A of the Highways Act 

1980 . I understand that to be disputed by NR. However, this is not a matter which the Court 

needs to resolve, because both Mr Buley and Mr Easton accepted that this would not result in 

the Order failing the necessity test in Vasiliou . I agree. Their stance tacitly and rightly accepts 

the principle set out in paragraph 54 above. The necessity test does not require an order under 

section 257 (or section 247 ) to be indispensable or essential. 

Grampian conditions and the use of sections 247 and 257 

55.  It is well-established that an order under sections 247 or 257 may be made, not only 

where a planning permission allows development to be physically carried out on the route of 

an existing footpath, but also where the only necessity for a stopping-up order arises from a 

condition in a planning permission which restricts the whole or some part of the development 

authorised unless and until that stopping up is first authorised by order and is then carried out 

(see, for example, Grampian (1984) 47 P&CR 633 ; K C Holdings (Rhyl) v Secretary of State 

for Wales [1990] JPL 353 ). In such cases it is the language by which the Grampian 

restriction is expressed that satisfies the necessity test under sections 247 or 257 . The order is 

necessary so that the development may be carried out “in accordance with [the] planning 

permission,” or, in other words, so as to overcome that negative restriction. As Lord Keith 

held in Grampian at page 637 (substituting references for the corresponding provisions in 

TCPA 1990 ):- 

”In the circumstances, it would have been not only not unreasonable but 

highly appropriate to grant planning permission subject to the condition 

that the development was not to proceed unless and until the closure had 

been brought about. In any event, it is impossible to view a condition of 
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that nature as unreasonable and not within the scope of section [70(1)] of 

the Act if regard is had to the provisions of section [247] . Subsection (1) 

provides: “The Secretary of State may by order authorise the stopping up 

or diversion of any highway if he is satisfied that it is necessary to do so 

in order to enable development to be carried out in accordance with 

planning permission granted under Part III of this Act, or to be carried 

out by a government department. 

  

A situation where planning permission has been granted subject to a 

condition that the development is not to proceed until a particular 

highway has been closed is plainly one situation within the contemplation 

of this enactment , though no doubt there are others. The stopping up of 

the highway would very obviously be necessary in order to enable the 

development to be carried out. So it is reasonable to infer that precisely 

the type of condition which is in issue in this appeal was envisaged by the 

legislature when enacting section [70(1)] . As it happens, the first 

respondents have themselves power, under section 12 of the Roads 

(Scotland) Act 1970 , to promote an order for the closure of Wellington 

Road. But that is an accident, though it may perhaps make the case an a 

fortiori one. Section [247] is entirely general and is apt to favour strongly 

the reasonableness of negative conditions relating to the closure of 

highways in all appropriate cases. “ 

  

(emphasis added) 

56.  Mr Buley stated on behalf of the Defendant that he accepts that this passage remains a 

correct statement of the law. This is important because it recognises that where the need for a 

stopping up order is based upon a Grampian condition, this is because of the terms of the 

permission and not merely the existence of the permission. The phrase “existence of a 

planning permission” used by Nicholls LJ in Vasiliou (see paragraph 47 above) was 

understandable in the context of that case, where self-evidently the development could not 

physically proceed unless the stopping up of the highway was authorised by the order. But 

that phrase cannot be taken to be an exhaustive description of the circumstances in which the 

necessity test, as expressed in the language of sections 247(1) and 257(1) , is satisfied. In the 

case of a Grampian condition relating to the stopping up of a highway it is not the mere 

existence of the permission which satisfies the necessity test, but the terms of that particular 

condition. Hence, the correct construction of the condition, an objective question of law, is 

necessary for the necessity test to be applied correctly.  
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57.  It is also important because the following passage in paragraph 7.11 of DEFRA Circular 

1/09 (”Rights of Way”) has given the contrary impression to some readers:- 

”Authorities have on occasion granted planning permission on the 

condition that an order to stop-up or divert a right of way is obtained 

before the development commences. The view is taken that such a 

condition is unnecessary in that it duplicates the separate statutory 

procedure that exists for diverting or stopping-up the right of way, and 

would require the developer to do something outside his or her control.” 

  

Indeed, this passage was relied upon by objectors in the present case as indicating that an 

authority is unable to found a section 257 order upon a Grampian condition. That, of course, 

would fly in the face of the decision of the House of Lords in the Grampian case itself. In a 

separate note Mr Buley explains that this was not how the circular was intended to be read or 

should be read. He says that the only purpose of the passage was to discourage, as a matter of 

policy, the imposition of Grampian conditions in circumstances where an alternative power to 

section 257 of TCPA 1990 is available. Given that the imposition of such conditions is a 

planning function, it is relevant to ask whether the appropriate Minister for these purposes, the 

Secretary of State for Communities and Local Government, has published any policy to the 

same effect. It does not appear that he has done so (see the National Planning Policy 

Framework and the Planning Practice Guidance). 

58.  In any event, paragraph 7.11 is confused in that it suggests that a Grampian condition is 

unnecessary because:- 

  (i)  it duplicates the separate statutory procedure for diverting or stopping up a right of 

way; and 

  (ii)  would require the developer to do something outside his control. 

Point (ii) is incorrect; it ignores the rationale for the imposition of negative Grampian 

conditions. Such conditions restrict the carrying out of development authorised by a planning 

permission unless a specified act takes place, but without imposing a positive obligation on 

the developer to carry out that act. As for point (i), I do not see how it can be said that a 

Grampian condition duplicates the procedures in sections 247 and 257 , or for that matter 

under sections 118A and 119A of the Highways Act 1980 or other stopping up powers. A 

restriction upon the timing or phasing of the carrying out of development (for example, to 

address highway safety issues) plainly does not involve any duplication of a stopping up 

procedure. It simply involves a prohibition on the carrying out of certain development unless 

and until a defined right of way is stopped up. It is plain from the principles stated in Vasiliou 

that the imposition of a Grampian condition does not predetermine whether a section 257 

order (or a stopping up order under any other power) should be made or confirmed. 
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Fortunately, Mr Buley has been instructed that the circular is under review, which will 

provide an opportunity for paragraph 7.11 to be reconsidered and any confusion which it 

currently causes to be removed. 

Principles upon which a quashing order may be granted 

59.  The principles upon which the Court may be asked to intervene in a challenge under 

section 288 of TCPA 1990 have been summarised by Lindblom J (as he then was) in Bloor 

Homes East Midlands Ltd v Secretary of State for Communities and Local Government 

[2014] EWHC 754 (Admin) . It is common ground that essentially the same principles apply 

in this application for judicial review of the Inspector’s decision not to confirm the Order (see 

eg. (E) v Secretary of State for the Home Department [2004] QB 1044 at paras. 41-42). 

The Flaws in the Decision Letter 

60.  This was a case where the Defendant decided to hold a public inquiry because objections 

had been made to the Order regarding disadvantages to the public flowing from the proposed 

stopping up and diversion of the footpath. During the hearing the Court was shown a selection 

of the objections the clear effect of which was to require the merits test in Vasiliou to be 

applied, as well as the necessity test. 

  

61.  Mr Buley and Mr Easton accepted, rightly in my view, that condition 13 of the 

permission 14/0594 was sufficient to satisfy the necessity test in Vasiliou for a stopping up 

order made under section 257 . The condition prevented part of the development authorised 

by the permission, namely that part of the 142 houses which exceeded the “Grampian limit” 

or cap of 32 houses (i.e. 110 houses), from being built unless that order was made and 

confirmed. Accordingly, the decision on whether the order should be confirmed, and hence 

the cap lifted, would also depend upon the application of the merits test in Vasiliou . If the 

order was not confirmed the cap would remain. Condition 13 in the 2015 permission did not 

provide for any alternative outcome. The developer would only be able to overcome the 

restriction to 32 houses by making a fresh section 73 application to delete or amend the 

Grampian restriction in condition 13. 

  

62.  As Mr McNally explained in his witness statement on behalf of SHL, the objects of the 

application which resulted in the amended version of condition 13 in permission 15/1097 

were firstly, to increase the Grampian restriction from 32 to 64 houses and secondly, to set out 
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what would happen if the Order should not be confirmed, so as to obviate the need to make a 

fresh application under section 73 in that event. That second purpose was the rationale for the 

addition of exception (ii). It is common ground that condition 13 in permission 15/1097 down 

to the end of exception (i) has the same legal effect for the purposes of section 257 as 

condition 13 of permission 14/0594, and therefore it satisfies the necessity test in Vasiliou . 

The Defendant (and latterly SHL as well) says that it is merely because exception (ii) has 

been added to condition 13 in permission 15/1097, so as to deal with the alternative scenario 

where the Secretary of State refuses to confirm the stopping up order, that the necessity test 

was not satisfied and so the Order before the Secretary of State fell outside the power 

conferred by section 257 and was incapable of being confirmed. 

  

63.  This outcome would render the amended condition 13 in permission 15/1097 effectively 

defunct. No matter what number the draftsman inserted into that condition, whether 64 houses 

or any number between 1 and 141, the Grampian restraint would have no real teeth at all. 

EDC might just as well have deleted condition 13, although plainly that was not a position 

which it was prepared to accept. In my judgment, the correct approach is to seek to give effect 

to condition 13, rather than no effect, in so far as its language permits and subject to any 

construction being compatible with section 257 and the decision in Vasiliou . 

  

64.  Mr Buley suggested that the Inspector’s conclusion did not render condition 13 defunct 

because it may be satisfied by the use of alternative powers, such as sections 118A and 119A 

of the Highways Act 1980 , which do not require the necessity test in Vasiliou to be met. But, 

with respect, that argument is misconceived because condition 13 in permission 15/1097 is 

only satisfied if a stopping up order is first made ”by the LPA” and then confirmed or not 

confirmed. This reference to the local planning authority restricts this Grampian condition 

(unlike the one imposed in permission 14/0594) to orders made by a local planning authority 

under planning legislation, that is section 257 . EDC is the relevant local planning authority 

but it is not a highway authority, and so would have been unable to exercise the powers 

conferred by sections 118A and 119A . Those powers are conferred on the County Council as 

highway authority, but that council is not a local planning authority for the purposes of the 

development to which condition 13 relates. There is nothing surprising about this reading of 

the condition, given that (i) permission 15/1097 was applied for and granted after the Order 

under section 257 had already been made by EDC and (ii) the object was to provide a 

mechanism for determining whether the development of the residual 78 houses should 

continue to be inhibited if that order should not be confirmed because of the objections which 

it had previously attracted. 
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65.  Furthermore, Mr Buley’s argument overlooks the basis upon which the Inspector refused 

to confirm the Order. In paragraph 22 of his decision letter (which follows on from the second 

sentence of paragraph 21) he concluded that condition 13 of 15/1097 “permits the whole 

development of 142 houses to be built, irrespective of whether the Order is or is not 

confirmed” (my emphasis). Therefore, the Inspector reached his decision on the basis that (a) 

condition 13 of 15/1097 refers to a stopping up order under section 257 of TCPA 1990 and 

not under any other power and (b) the Grampian restraint was ineffective. The construction 

advanced by Mr Buley would necessarily involve re-writing this dispositive part of the 

decision letter, which is impermissible. 

  

66.  In any event, the Inspector’s conclusion about the effect of condition 13 involved a clear 

misinterpretation of permission 15/1097 and its relationship with the power in section 257 . 

The language used in the condition simply provides for what is authorised, and in one 

scenario required, according to the outcome of the decision on whether the Order should be 

confirmed. But it does not purport to render the Order incapable of confirmation. So much is 

plain from exception (i). The Inspector erred in law by concluding that the necessity test was 

not, or could not, be satisfied. Given that this was the sole basis for his refusal to confirm the 

Order, this error of law is sufficient to require the decision to be quashed and reconsidered. 

  

67.  Condition 13 begins by imposing a restriction on building more than 64 houses. 

Accordingly, the 2016 permission upon which the Inspector found that SHL was relying 

prohibits it from building the residual 78 houses unless either exception (i) or exception (ii) is 

satisfied. Exception (i) essentially replicates the Grampian mechanism in condition 13 of 

permission 14/0594 for overcoming the restriction (save that in the 2016 permission only a 

stopping up order under section 257 of TCPA 1990 may qualify for this purpose). 

Consequently, the same analysis applies to exception (i) as to condition 13 of 14/0594. First, 

exception (i) satisfies the necessity test in Vasiliou . Second, exception (i) cannot be satisfied, 

and the restriction to 64 houses lifted, unless the merits test is also satisfied.  

  

68.  One of the flaws in the Inspector’s interpretation, and the Defendant’s argument, is that it 

involves reading exception (ii) in isolation from exception (i), in effect as a freestanding 

provision. It is not. Exception (ii) refers to the consideration by the Secretary of State of “a 

lawfully made stopping up order as aforementioned in point (i) “ (my emphasis). That 

language makes it perfectly plain that exception (ii) is coupled together with exception (i) and 

is to be read consistently with it. Both exceptions envisage that the embargo on carrying out 

the residual part of the development necessitates the making and consideration of a stopping 

up order under section 257 to divert the footpath in the manner described. The prohibition on 

http://uk.practicallaw.thomsonreuters.com/Document/I12116BF0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.practicallaw.thomsonreuters.com/Document/I12116BF0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.practicallaw.thomsonreuters.com/Document/I12116BF0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.practicallaw.thomsonreuters.com/Document/IE6C70B80E42811DA8FC2A0F0355337E9/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)
http://uk.practicallaw.thomsonreuters.com/Document/I12116BF0E44C11DA8D70A0E70A78ED65/View/FullText.html?originationContext=document&transitionType=DocumentItem&vr=3.0&rs=PLUK1.0&contextData=(sc.DocLink)


R. (on the application of Network Rail Infrastructure Ltd) v..., 2017 WL 03726383...  

 

 

© 2022 Thomson Reuters. 29 

 

the carrying out of the residual part of the development makes the stopping up order 

necessary. Thus, the necessity test in Vasiliou is satisfied in both cases. Both exceptions (i) 

and (ii) then go on to deal with the effect of the decision as to whether the section 257 order 

should be confirmed. This involves the application of the merits test in Vasiliou . The two 

exceptions differ in that exception (i) deals with the situation where the merits test is satisfied 

and the order is confirmed, whereas exception (ii) deals with the situation where the merits 

test is not satisfied and the section 257 order is not confirmed. Consistent with that 

straightforward and natural meaning of condition 13 in the 2016 permission, exception (ii) 

refers to the Secretary of State’s “consideration” of the order. Thus, an essential difference 

between the two exceptions is that they address opposite sides of the same coin, the outcome 

of applying the merits test in Vasiliou , in accordance with the clear objective of the developer 

in making, and EDC in granting, the section 73 application. The other key difference is that 

where the order is confirmed, exception (i) in condition 13 also prohibits the occupation of 

the residual 78 houses until the order comes into force and the diverted footpath route is 

made available for use . 

  

69.  It therefore follows that there were three fatal flaws in paragraphs 22 to 24 of the 

decision letter:- 

  (i)  The Inspector’s interpretation fails to give any effect to exception (i) at all. He 

failed to recognise that it is a Grampian restriction which not only satisfies the 

necessity test under section 257 , but in this case also engages the merits test, and 

imposes the further protection that the diversion must be brought into effect before the 

residual 78 homes may be occupied. Of course, if the stopping up order passes the 

merits test it follows that the confirmation of the order is still necessary (and its 

subsequent implementation) to enable the entire development to proceed. Both the 

necessity test and the merits test are considered alongside each other. 

  (ii)  Reading condition 13 in 15/1097 as a whole, the Grampian restraint on carrying 

out the residual development continues to make the stopping up order necessary until 

at least the outcome of the merits test is known, and either exception (i) or exception 

(ii) can be applied. If the merits test is not satisfied, the order cannot be confirmed for 

that reason and at that point, but not before, the order ceases to be necessary to enable 

the residual development to be carried out in accordance with the permission . Thus, 

under both exceptions (i) and (ii) the necessity test and the merits test are considered 

alongside each other. 

  (iii)  Condition 13 does not allow the whole scheme to be carried out on the basis that 

there is no need for the decision-maker to consider the merits test at all, because the 

stopping up order under section 257 fails the necessity test in Vasiliou in any event. 

The draftsman did not manage to create a legally effective exception (i) which 

satisfies the necessity test in Vasiliou only to negate his efforts by the mere addition of 

exception (ii). The Inspector’s construction of condition 13 begs the very question 

which it was designed to test, namely whether the stopping up order would be 
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confirmed after applying the merits test as well as the necessity test. Condition 13 

cannot sensibly be interpreted as meaning that the stopping up order was not necessary 

at all or under any circumstances, or that the whole development could be carried out 

irrespective of whether the Order was confirmed or not. 

Because of this misinterpretation of the condition and its legal relationship with the use of the 

power in section 257 , the Inspector brought the inquiry abruptly to a halt and, as is common 

ground, did not embark upon any hearing or determination of the merits test in Vasiliou as, in 

my judgment, he ought to have done. 

  

70.  Mr Buley submitted that reliance cannot be placed upon a planning condition so as to 

override the language used in section 257 or the proper application of that provision in 

accordance with the decision in Vasiliou . I agree, but I reject his submission that the correct 

construction of condition 13 in 15/1097 set out above conflicts with that principle and is 

therefore defective. It does not follow from the mere possibility that the stopping up order 

may not be confirmed when the merits test comes to be applied under exception (ii), that the 

order fails the necessity test from the outset. That simply begs the question on what basis the 

order may or may not be confirmed. As with exception (i) that decision effectively hinges on 

the application of the merits test. To read exception (ii) properly in this way does not involve 

any rewriting of section 257(1) or departure from Vasiliou , any more than in the case of 

exception (i), or indeed condition 13 in the 2015 permission. Under exception (ii) the 

prohibition on carrying out the residual part of the development remains in force, and the 

stopping up order is necessary to overcome that prohibition and enable that development to 

proceed, unless and until it is decided that the arguments against the proposed stopping up 

and diversion outweigh those in favour (including the importance of that development). This 

analysis is entirely consistent with sections 257 and 259 , which empower the making and 

confirmation of an order which is necessary to enable development to be carried out in 

accordance with the relevant permission , whether the conditions of that permission include a 

simple form of Grampian restriction as in the case of exception (i), or go on to lift that 

restriction in the event of the order not being confirmed, as in exception (ii). 

  

71.  This issue may also be tested in the following way. Suppose that a planning permission is 

granted for a development, subject to a condition in the same form as condition 13 in 15/1097, 

and a section 257 order is then made which did not attract any objections at all. As Vasiliou 

makes plain, there would be no need for the merits test to be applied. In that instance the 

necessity test would be satisfied and the inclusion of exception (ii) in condition 13 would not 

take the order outside the ambit of section 257 . It could be confirmed by the local planning 

authority under section 259 . If on the other hand the section 257 order did attract objections 

and it became necessary to apply the merits test to see whether the order should or should not 

be confirmed, there is nothing in the legislation or Vasiliou which alters that analysis or 
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renders the condition defective. 

  

72.  For completeness, I would add that the quashing of the Inspector’s decision is not 

dependent upon construing condition 13 of 15/1097 as referring solely to an order under 

section 257 (see paragraphs 64-65 above). Even if, contrary to my view, that condition also 

embraces stopping up orders made under other powers and so the Inspector’s decision did not 

render the condition nugatory, his decision must still be quashed. First, it is common ground 

that the availability of those other powers would not cause the Order to fail the necessity test 

in Vasiliou (see paragraphs 53-54 above). Second, irrespective of whether an order was made 

under section 257 or under alternative powers, condition 13 required a decision to be taken on 

whether or not that order should be confirmed before the Grampian restraint could be lifted. 

That would involve a decision being made on the merits of the order (eg. the effects of the 

stopping up and diversion). Third, for the reasons already given above, where the order is 

made under section 257 , it would still be wrong in law to say that the possibility of that order 

failing to pass the merits test made the order unnecessary to enable the development to 

proceed in accordance with the planning permission, applying the language used in section 

257(1) of TCPA 1990 . 

  

73.  For these reasons, the decision dated 4 January 2017 must be quashed, and the issue of 

whether the Order should be confirmed must be re-determined by a different Inspector. 

  

Other Grounds of Challenge 

74.  In Ground 4 the Claimant complains that the Inspector acted unfairly or in breach of the 

rules of natural justice, by not allowing the parties at the inquiry to deal with the merits of the 

Order. Mr Lopez accepted that this is not in fact a free-standing ground of challenge. Given 

the conclusions I have already reached that the Inspector misinterpreted condition 13 in the 

2016 permission and erred in law by concluding that the Order fell outwith section 257 and 

was therefore incapable of being confirmed, it follows that he ought to have allowed the cases 

of the various parties on the merits of the Order to be heard and then proceeded to apply both 

tests in Vasiliou . It is not so much a matter of the Inspector having acted unfairly. Instead, 

because of the errors already identified he failed to take into account considerations which he 

was obliged to take into account applying Vasiliou . 
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75.  I do not see any merit in the other grounds. The arguments advanced in support are 

confused and ultimately misconceived. They need only be dealt with shortly. 

  

76.  Under Ground 1 the Claimant sought to argue that where a stopping up order is made on 

the basis of permission A, the necessity test in Vasiliou can only be applied by reference to 

that permission, and the subsequent grant of permission B is irrelevant to the application of 

that test. The contention is utterly hopeless. Mr Lopez accepted that there is nothing in the 

language of the 1990 Act which could support the restriction which he sought to place on the 

consideration of orders made under section 257 . To take one practical example, a planning 

permission might be granted subject to a Grampian condition which, taken in isolation, would 

justify the making of a stopping up order under section 257 . But if a second permission were 

to be granted without any Grampian condition and the landowner entered into a section 106 

obligation running with the land not to carry out any development under the first permission, 

the basis for satisfying the necessity test would have been wholly removed. Mr Lopez 

accepted that he could not advance any legal justification for treating the second permission in 

such a case as irrelevant to the lawful operation of section 257 . Indeed, during the first day of 

the hearing he expressly abandoned Ground 1. At the beginning of the second day he sought 

to resurrect the point, not because he had any legal argument to advance which could justify 

this volte face , but simply because his client wished that course to be followed. Given that it 

had become clear that the point was not properly arguable, that was inappropriate and not a 

proper use of the Court’s resources. 

  

77.  Ground 2 sought to challenge the factual findings and inferences drawn by the Inspector 

when he concluded that by the time of the inquiry SHL was relying upon and implementing 

the 2016 permission (15/1097) rather than the 2015 permission (14/0594). Mr Lopez accepted 

that he had to show that the Inspector had acted irrationally in this regard. As Sullivan J 

pointed out in Newsmith , that is a particularly difficult hurdle for a claimant to meet. The 

lengthy submissions on this aspect failed to come anywhere near demonstrating irrationality. I 

have a good deal of sympathy for Mr Buley’s submission that, on the material shown to the 

Court, it could have been irrational for the Inspector to have come to the opposite conclusion. 

In my judgment, it would certainly have been surprising, to say the least. 

  

78.  The second aspect of Ground 2 was set out in paragraph 67(iii) of the Claimant’s 

skeleton. The Claimant criticises paragraph 19 of the decision letter in which the Inspector 

said that “the developer cannot mix and match between permissions as one of the purposes of 

granting permission is to provide certainty as to what will be built and where it will be built.” 
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79.  It is submitted that this amounted to a self mis-direction to the effect that, as a matter of 

law, the 2015 planning permission could not have been relied upon by the developer, or had 

effectively been abandoned. The argument is hopeless. The context in which the Inspector 

wrote this passage was his discussion as to what the developer needed to do in order to build 

out the whole length of the alternative footpath in accordance with the drawing Rev V. He 

would need to make a further application under section 73 to substitute Rev V for the drawing 

Rev U approved by the 2016 permission 15/1097. He went no further than that. 

  

80.  Under Ground 3 the Claimant seeks to argue that the Inspector failed to consider, as a 

freestanding issue, the need for the footpath to be stopped up and diverted because of the 

consequences of carrying out the development of 142 houses on the application site. That 

argument flies in the face of the language used in section 257 and the decision of the Court of 

Appeal in Vasiliou . 

  

Conclusion 

81.  The decision must be quashed, but solely for the reasons set out in paragraphs 60 - 73 

above (drawing upon the preceding analysis of the legislation and case law). To that extent 

only, the claim for judicial review succeeds. I reject the other grounds of challenge raised by 

NR. 
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